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UNI TED STATES TAX COURT

| NTERMOUNTAI N | NSURANCE SERVI CE OF VAIL, LIMTED LIABILITY
COVMPANY, THOVAS A. DAVIES, TAX MATTERS PARTNER, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 25868- 06. Fil ed Septenber 1, 2009.

P nmoved for summary judgnent on the ground that R's
partnership item adjustnments were made after the general 3-
year period of limtations for assessing tax had expired. R
argues that an extended 6-year period of limtations
applies.

Hel d: The 3-year period of limtations is applicable.
Thus P's notion for summary judgnent will be granted.

Steven R Anderson, for petitioner.

Gary J. Merken, for respondent.
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MEMORANDUM OPI NI ON

WHERRY, Judge: This case is before the Court on
petitioner’s January 18, 2008, notion for sumrary judgnent. The
sol e issue for decision is whether a basis overstatenent
constitutes a substantial om ssion fromgross incone that can
trigger an extended 6-year period of limtations. See secs.

6229(c)(2), 6501(e)(1)(A.* W follow our opinion in Bakersfield

Enerqy Partners, LP v. Comm ssioner, 128 T.C 207 (2007), affd.

568 F.3d 767 (9th G r. 2009), and hold that the extended
[imtations period does not apply.

Backgr ound

| nt ermountai n | nsurance Service of Vail, LLC
(I'nternmountain), engaged in a series of transactions--sone of
whi ch increased tax basis--culmnating in the sale of business
assets on August 1, 1999, for $1,918,844. It reported the
$1, 918,844 gross sales price and, after deducting $131, 544 of
al l oned or all owabl e depreciation, clainmed a stepped-up
$2, 061,808 basis in the assets, on a Form 4797, Sal es of Busi ness
Property, attached to its 1999 Form 1065, U.S. Partnership Return

of Incone. It filed that return on Septenber 15, 2000.

Unl ess otherwi se indicated, all section references are to
t he I nternal Revenue Code of 1986, as anended and in effect for
the tax year at issue (Code), and all Rule references are to the
Tax Court Rules of Practice and Procedure.
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Al nost 6 years |ater, on Septenber 14, 2006, respondent
issued a notice of final partnership adm nistrative adjustnent
(FPAA) with respect to Internmountain’s 1999 tax year. Respondent
found that sonme of the transactions Internountain engaged in were
i nproper and ineffective for Federal inconme tax purposes and
consequently determ ned that Internountain had inproperly clained
a $13 expense, overstated capital contributions by $2,197, 696,
overst at ed outside partnership basis by $2,061, 808, and
i mproperly claimed an $87, 680 | oss.

Petitioner challenges the tineliness of the FPAA arguing
that the general 3-year period of Iimtations had al ready expired
when respondent issued the FPAA. Petitioner further cites

Bakersfield Enerqy Partners, LP v. Comni ssioner, supra, for the

proposition that a basis overstatenent cannot trigger an extended
6-year period of limtations under either section 6229(c)(2) or

6501(e)(1)(A). Respondent asserts that we deci ded Bakersfield

incorrectly and urges us to overrule it.?

Di scussi on

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Conm ssioner, 90 T.C. 678, 681 (1988). A party noving for

summary judgnent bears the burden of denonstrating that no

2Respondent provides no other reason--beyond the application
of sec. 6501(e)(1)(A)--why the period of limtations would have
remai ned open.
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genui ne issue of material fact exists and that he or she is

entitled to judgnent as a matter of law.  Sundstrand Corp. v.

Comm ssioner, 98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th

Cir. 1994), cert. denied 513 U S. 821 (1994). Facts are viewed

in the light nost favorable to the nonnoving party. Dahlstromv.

Conm ssioner, 85 T.C. 812, 821 (1985). Were a notion for

summary judgnent has been properly made and supported by the
nmovi ng party, the nonnoving party “may not rest upon the nere
al l egations or denials” contained in that party’ s pleadi ngs but
must by affidavits or otherwi se “set forth specific facts show ng
that there is a genuine issue for trial.” Rule 121(d).

The Code does not provide a period of limtations within
whi ch the Conm ssioner nust file an FPAA. See Curr- Spec

Partners, L.P. v. Commssioner, = F.3d __ (5th Cr., Aug. 11

2009), affg. T.C. Meno. 2007-289; Rhone-Poul enc Surfactants &

Specialties, L.P. v. Comm ssioner, 114 T.C 533, 534-535 (2000).
However, any partnership item adjustnents nade in an FPAA will be
time barred at the partner level if the Conmm ssioner does not

i ssue the FPAA within the applicable period of limtations for
assessing tax attributable to partnership itens. Curr-Spec

Partners, L.P. v. Conm ssioner, supra at __ (slip op. at 5);

Rhone- Poul enc Surfactants & Specialties, L.P. v. Commi SSi oner,

supra at 535.
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The general period of limtations for assessing tax is 3
years fromthe filing of a Federal incone tax return. Sec.
6501(a). That period is extended to 6 years “If the taxpayer
omts fromgross incone an anmount properly includible therein
which is in excess of 25 percent of the anount of gross incone
stated in the return”. Sec. 6501(e)(1)(A). For the assessnent
of tax attributable to a partnership item the period of
[imtations remains open at |least for 3 years after the date the
partnership return was filed or 3 years after the |ast day,

di sregardi ng extensions, for filing the partnership return,

whi chever is later. Sec. 6229(a). The period of |limtations for
assessing tax attributable to partnership itens remains open for
at least 6 years after the later of the two dates described in
section 6229(a) “If any partnership omts fromgross inconme an
anount properly includible therein which is in excess of 25
percent of the anobunt of gross income stated in its return”.

Sec. 6229(c)(2).

For the purpose of ruling on petitioner’s notion for sunmary
judgnent we view the facts in the light nost favorable to
respondent and assune that the adjustnents that respondent made
in the FPAA to Internountain’s partnership return are correct.
The parties agree that respondent issued the FPAA after the 3-
year periods described in sections 6229(a) and 6501(a) had

expired. But they disagree whether a basis overstatenent by
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I nt ermountain coul d have extended the period of limtations for
assessing tax under either section 6229(c)(2) or

section 6501(e)(1)(A).® Qur opinion in Bakersfield Enerqy

Partners, LP v. Conm ssioner, 128 T.C 207 (2007), is directly on

poi nt .4

®Respondent argues that sec. 6501(e)(1)(A) applies, but he
mostly likely nmeant to cite sec. 6229(c)(2). Sec. 6501(e)(1)(A
refers to a taxpayer’s om ssion fromgross inconme, the anmount of
gross incone stated on a taxpayer’'s Federal incone tax return,
and a period running fromthe filing of a taxpayer’s return.
Respondent, however, has only provided information about
I nternmountain’s om ssion fromgross incone, the anmount of gross
inconme stated on Internountain’s partnership return, and the
period running fromthe filing of that partnership return. These
are considerations directly relevant to sec. 6229(c)(2) and only
tangentially relevant to sec. 6501(e)(1)(A).

“Under Golsen v. Comm ssioner, 54 T.C. 742, 757 (1970),
affd. 445 F.2d 985 (10th Cr. 1971), we “follow a Court of
Appeal s deci sion which is squarely in point where appeal from our
decision lies to that Court of Appeals”. See Lardas v.
Commi ssioner, 99 T.C 490, 495 (1992). |If the Court of Appeals
has not yet decided the issue, however, we will give effect to
our own views. |d. Petitioner states in his petition that
I nt ermountai n has no principal place of business, suggesting
that--absent stipulation to the contrary--this case nmay be
appeal able to the Court of Appeals for the District of Colunbia
Crcuit. See sec. 7482(b)(1). Respondent adds that the case may
be appeal able to the Court of Appeals for the Eighth Grcuit if
| nt ermountain continued to have a place of business while it was
winding up its affairs. |If that is the case, we question whether
an appeal mght actually lie in the Court of Appeals for the
Tenth Circuit because Internountain was organi zed under the | aws
of Colorado and, at |east at one point, had its principal place
of business in that State. Utimtely we do not need to answer
t he question of proper venue because none of those Courts of
Appeal s has decided the issue before us. W wll therefore
follow our opinion in Bakersfield Energy Partners, LP v.
Comm ssioner, 128 T.C. 207 (2007), affd. 568 F.3d 767 (9th Gr
2009) .
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I n Bakersfield Enerqy Partners, LP v. Conm ssioner, supra at

213-215, we held that a basis overstatenent is not an oni ssion
fromgross income. W applied the Suprene Court’s holding in

Colony, Inc. v. Conm ssioner, 357 U S 28, 33 (1958), and stated

that “the extended period of |imtations applies to situations
where specific inconme receipts have been ‘left out’ in the
conput ation of gross incone and not when an under st at enent of
gross incone resulted froman overstatenent of basis.”

Bakersfield Enerqy Partners, LP v. Conmni ssioner, supra at 213

(par aphrasi ng Col ony).
The Court of Appeals for the Ninth Crcuit affirmed our

opi nion in Bakersfield, concluding that “Under Col ony,

Bakersfield s allegedly overstated basis is not an om ssion from

gross incone under 8 6501(e)(1)(A) or 8 6229(c)(2).” Bakersfield

Energy Partners, LP v. Conm ssioner, 568 F.3d at 778. The Court

of Appeals for the Federal Crcuit also recently held that Col ony
controlled the disposition of a section 6501(e)(1)(A) case

involving a basis overstatenent. Salnman Ranch Ltd. v. United

States, = F.3d _,  (Fed. Gr., July 30, 2009) (slip op. at
28) (“Qur holding today is consistent with the June 17, 2007

decision of the Ninth GCrcuit in [Bakersfield].”); see also Beard

v. Comm ssioner, T.C Meno. 2009-184. W hereby reaffirmour
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hol ding in Bakersfield and decline respondent’s invitation to

overrule it.®

The Court has considered all of respondent’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

An order and decision for

petitioner will be entered.

*Respondent insists that we should not rely on Colony, Inc.
v. Comm ssioner, 357 U S 28, 33 (1958), asserting that the
Suprene Court did not interpret the applicable version of the
statute and that its holding was nevertheless limted to
situations involving trade or business incone fromthe sale of
goods or services. As we stated in Bakersfield Energy Partners,
LP v. Comm ssioner, supra at 215, “W are unpersuaded by
respondent’s attenpt to distinguish and di mnish the Suprene
Court’s holding in [Colony].” Mreover even if we were to agree
wi th respondent, which we do not, we would be hesitant to
contradict the Suprene Court’s ruling in Colony. The Suprene
Court has advised |ower courts that “If a precedent of this Court
[the Supreme Court] has direct application in a case, yet appears
to rest on reasons rejected in sone other line of decisions, the
* * * [|lower courts] should follow the case which directly
controls, leaving to this Court the prerogative of overruling its
own decisions.” Rodriguez de Quijas v. Shearson/American
Express, Inc., 490 U.S. 477, 484 (1989).




